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BEFORE THE
EMERGENCY MEDICAL SERVICES AUTHORTIY
STATE OF CALIFORNIA

In the Matter of the Emergency Medical

Technician — Paramedic License Held by: Case No. 15-0281
GABRIEL D. KESSLER, OAH No. 2016080059
License No. P26162,
Respondent.
PROPOSED DECISION

Debra D. Nye-Perkins, Administrative Law Judge, Office of Administrative Hearings,
State of California, heard this matter in San Diego, California, on March 6 through 8, 2017.

Stephen J. Egan, Staff Counsel III, represented complainant Sean Trask, Chief of the
EMS Personnel Division of the Emergency Medical Services Authority (EMSA or
Authority).

James Cunningham, Attorney at Law, represented respondent Gabriel D. Kessler.

The matter was consolidated for hearing with Case No. 15-0195, OAH No.
2016080052 (Matthew N. Duhamell); Case No. 15-0194, OAH No. 2016080056 (Mark
Finstuen); and Case No. 15-0280, OAH No. 2016080060 (Anthony Valentine). At the
hearing the parties requested that separate decisions be issued for each respondent. The
matters were submitted for decisions on March 8, 2017.

FACTUAL FINDINGS
License Background
1. On or about sometime in 2008,! EMSA issued Emergency Medical Technician

-Paramedic (EMT-P) license number P26162 to respondent. His license is currently valid,
unless revoked or suspended. There is no history of discipline against that license.

! The documents received related to respondent’s license history were incomplete and
provided no information on the date of issuance of respondent’s EMT-P license and no



Jurisdictional Information

2. On June 21, 2016, complainant executed the Accusation in the above -
captioned matter in his official capacity. The Accusation alleged two causes for discipline:
First, respondent violated Health and Safety Code section 1798.200, subdivision (c)(4),
incompetence, for failing to recognize that patient G.M. was seriously ill and that the lead
paramedics provided an inadequate assessment or treatment of G.M., failing to contact base
hospital for patient G.M., and refusing to transport G.M. in an ambulance to the hospital on
May 17, 2015; Second, respondent violated Health and Safety Code section 1798.200,
subdivision (c)(10), functioning outside the supervision of medical control in the field care
system operating at the local level, for his failure to comply with protocols, regulations and
statutes, including Policy S-415 and Policy S-412, for failing to transport G.M. to the
hospital, for failing to make base hospital contact for G.M., and for failing to provide the
minimal level of required care for patient G.M.

3. Respondent timely submitted his Notice of Defense.
The May 17, 2015, Emergency Response For Patient G.M.

4, On May 17, 2015, at 10:36 p.m. Francisca Moon placed a telephone call to
911 requesting assistance for patient G.M. The transcript of the 911 telephone call was
received into evidence. The transcript shows that Mrs. Moon told the 911 operator that G.M.
was 86 years old, had been “running his bowels loose since this morning,” and had become
weaker as the day progressed. Mrs. Moon told the operator that G.M. broke out in a cold
sweat about two hours prior to her call to 911 and that G.M. was awake and breathing. Mrs.
Moon further stated that she was afraid to touch G.M. “because he might pass out on me.” In
response to the 911 operator’s question of, “Is he completely alert?,” Mrs. Moon stated:

No, he’s not completely alert, he’s, I mean, he’s confused at
times. But today it’s more or less alert, yes.

The 911 operator then asked Mrs. Moon, “Is he alert to what he normally would be?” and
Mrs. Moon responded, “Yes. No, no, no, no. He’s, he’s lethargic.” Mrs. Moon told the 911
operator that G.M. was breathing normally with “some kind of excitement because he’s got a
bad stomach, a stomachache and he’s weak, I can tell that he’s weak.” Mrs. Moon told the
911 operator that G.M.’s heart rate was 104 but had gone down to 102. In response to the
911 operator’s question regarding G.M.’s color, Mrs. Moon stated that G.M. was “very pale,
very, very pale . . . they said they were giving him transfusion in the nursing home or the
hospital, one of the two, but I don’t think they did because, I mean, he doesn’t look good to
me.” In response to the 911 operator’s question, “Is he clammy?,” Mrs. Moon responded
“Very clammy, I mean just clammy.” Mrs. Moon informed the 911 operator that G.M. had a

information regarding the expiration of his license. The documents indicated only that his
EMT-P license is currently active. Respondent testified that his EMT-P license is currently
active and he has had no history of prior discipline.



quadruple bypass about 18 years ago and that he is currently taking medication for
Parkinson’s Disease. The 911 operator told Mrs. Moon that paramedics were on the way to
their home, and she should be prepared to give the paramedics a list of the medications G.M.
was taking.

5. At 10:36 p.m. on May 17, 2015, the 911 emergency dispatcher assigned
paramedics from the Oceanside Fire Department (OFD) to respond to G.M.’s home. By
10:38 p.m. on May 17, 2015, the paramedics were on route; they arrived at G.M.’s home at
10:43 p.m. One fire engine and one ambulance were dispatched G.M.’s home. The fire
engine arrived on the scene first. Respondent Finstuen, Engineer Schrader and respondent®
Duhamell arrived in the fire engine, and respondent Kessler and respondent Valentine
arrived soon thereafter in the ambulance. Respondent Duhamell was the primary paramedic
responsible for evaluating G.M. and providing medical aid as necessary.

Information obtained during the emergency response is documented on an electronic
Patient Care Report (€PCR) through the use of an iPad. Some of the information in the
ePCR is automatically generated by the 911 dispatcher and from the computer system, such
as time and date. Other information in the ePCR, such as vital signs and statistics, is
manually entered by the paramedics. For G.M.’s evaluation, respondent Duhamell utilized a
Zoll monitor to obtain vital signs. The Zoll monitor will obtain results of an
electrocardiogram (EKG), blood pressure, oxygen saturation, and pulse for a patient
automatically if properly connected to the patient for each of those functions. The
information obtained from the Zoll monitor must be manually entered into the ePCR.
Information entered into the ePCR is recorded and, if any changes are made to the
information, the date and time of the changes are also recorded in the ePCR. Any
information entered into the ePCR for the patient is recorded and if any changes are made to
the information, the date and time of any such change is also recorded in the ePCR.

While Duhamell was assessing G.M., respondent Finstuen was documenting
information gathered fram G.M. and F.M., such as G.M.’s medical history, on the ePCR. At
some point during Duhamell’s evaluation of G.M., respondent Finstuen gave the iPad to
respondent Duhamell so that he could enter G.M.’s vital signs from the Zoll monitor in the
ePCR.

The vital signs entered in the ePCR indicated that G.M.’s vital signs were normal.
Specifically, his pulse was 95, his blood pressure was 124/68, his oxygen saturation was 96
percent, his skin color and temperature were normal, his eyes were opening spontaneously,
and he was “oriented x3.” The “narrative” portion of the ePCR noted that G.M. was found
sitting in a chair with a chief complaint of abdominal pain. The ePCR showed that G.M.’s
assessment was completed by respondent Duhamell at 10:58 p.m. and that G.M.’s
assessment was normal in all areas other than pain and tenderness in his lower left abdomen.

2 The paramedics who are the subject of these four consolidated accusations shall be
referred to as respondents in this decision.



The assessment noted that G.M.’s abdominal pain was diffuse, and he had diarrhea, but there
was no history of recent illness or trauma. The “Medical History” portion of the ePCR
showed that G.M. had hypertension, was allergic to Compazine, had a medication list and
had abdominal pain for one day. Under the “Transportation” section, the ePCR stated the
patient refused ambulance transportation, and transportation to TriCity hospital was provided
by the family. The ePCR also showed that a 12 lead EKG was performed on G.M. at 10:53
p.m. and showed a normal sinus rhythm. The ePCR recorded that paramedic Duhamell
provided the information regarding the patient assessment and that the last date and time the
document had been changed was May 17, 2015, at 11:01 p.m. There were no changes or
alterations made to the ePCR after that entry.

The last page of the ePCR is dedicated to the “Against Medical Advice” (AMA)
questions. It provides that G.M. refused ambulance transportation to the hospital and
contains G.M.’s signature after the AMA waiver. The document has a series of seven
questions related to the patient’s ability to make the decision to refuse treatment or
transportation against medical advice. The ePCR showed that each of the following
questions was answered “yes”:

Patient/DDM oriented to person, place, time & event?
Patient/DDM Unimpaired by drugs or alcohol?
Patient/DDM competent to refuse care?

Patient/DDM was advised 911 can be re-accessed?
Risks & complications of refusal discussed?

Patient is 18 years of age or emancipated?

No medical care OR ONLY BLS care rendered?

Beneath the list of questions, the ePCR had a paragraph stating:

AMA: As the patient or responsible adult, I have been advised
of the possible risks (up to and including death) and/or
consequences of my refusal advice, care and/or further care.

I acknowledge that I have read and understand the terms of this
release and I have signed this voluntarily. I hereby release and
hold harmless the City of Oceanside, its representatives, agents,
and the designated Base Hospital and its representatives from
any and all further responsibility, for medical care,
transportation, destination, advice, or any other form of
assistance. I agree that this release shall be binding on my
relatives, heirs, legal representatives and assigns. Additionally,
I hereby acknowledge that I have received from the City of
Oceanside, a copy of its Notice of Privacy Practices (NPP).

Beneath this paragraph is a signature line with a handwritten mark indicating G.M.
had signed the acknowledgement and release. On the next page of the ePCR respondent
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Duhamell signed a statement stating, “I acknowledge that the above assessments/treatments
were provided for this patient.” The ePCR showed the call to G.M’s home was cleared on
May 17, 2015, at 10:57 p.m. Accordingly, the ePCT indicates that the paramedics were at
G.M.’s home for a total of 14 minutes. ‘

6. Prior to leaving G.M.’s home, the paramedics assisted G.M. into a car at his
residence. The paramedics were still on the scene when Jose Paco drove that car away from
the home, with passengers G.M. and Mrs. Moon, to the emergency room (ER) of TriCity
Medical Center.

According to emergency room records, G.M. arrived at TriCity Medical Center’s ER
at 11:21 p.m. on May 17, 2015. Upon his arrival, G.M. was immediately assessed by a triage
nurse. The nurse noted that G.M. presented as being very lethargic, conscience but barely
responsive. G.M. was gasping for breath and his oxygen saturation measured by a pulse
oximeter was critically low at 72 percent. G.M. appeared to be covered in vomit, emitted an
odor of diarrhea, and was wet and sweating. During the approximately 10 minutes he was
being evaluated by the triage nurse, G.M. was continuously vomiting a reddish-brown liquid.
After assessing G.M. the triage nurse “called a code” and moved G.M. to the “code room”
after witnessing him become unresponsive. Cardio-pulmonary resuscitation was initiated on
G.M. in the code room after his heart rhythm changed from sinus rhythm to asystole. G.M.
died in the code room; his time of death was 11:40 p.m.

Prior Emergency Responses To G.M.’s Home

7. During the 11 months before G.M.’s May 17, 2015, death, the OFD responded
to 11 emergency calls at his home for various medical emergencies. For six of those
emergency calls, G.M. was transported to the emergency room by ambulance. Four of those
emergency calls were to request lift assistance because G.M.’s wife was unable to lift him
and did not require transportation to the hospital.

One of the previous emergency calls was made at 11:35 p.m. on December 15, 2014,
by Francisca Moon after G.M. fell and hit his head. According to the ¢éPCR, engine 2115 of
the OFD was assigned to respond to the call at 11:35 p.m. and arrived at G.M’s home at
11:44 p.m. Upon arrival, respondent Duhamell evaluated G.M. and obtained his medical
history and medications G.M. had taken. G.M.’s primary complaint was nausea, and he
exhibited nausea and vomiting, blurred vision and tinnitus, trauma to his head, weakness, and
diarthea. The ePCR noted that G.M. had run out of his anti-hypertension medication about
one week prior to December 15, 2014. The ePCR further stated that G.M. and his wife
represented they would follow up with G.M.’s normal physician on December 16, 2014, to
re-establish his prescription. On that occasion, G.M. refused transportation to the hospital
via ambulance. The ePCR contained the same AMA questions to evaluate G.M.’s ability to
refuse medical advice and the same AMA paragraph and signature line as that in the ePCR
for the May 17, 2015, emergency response. G.M.’s signature on the AMA for the December
15, 2014, appears to be very similar to the signature on the May 17, 2015, ePCR document.



Respondent Duhamell signed the paramedic acknowledgement portion of the AMA for the
December 15, 2014, emergency call.

COMPLAINANT’S EVIDENCE
Testimony of Francisca Moon

8. Francisca Moon is G.M.’s widow and is of advanced age. Mrs. Moon worked
as a Certified Nurse Assistant (CNA) for 23 years. As a CNA, she worked for the city of San
Francisco and in a nursing home and a hospital. Mrs. Moon testified that G.M. had been
living in his home with her for one week before he died. Prior to that, G.M. spent two weeks
in a nursing home after having hip surgery from a broken hip. She described G.M.’s medical
history and stated he had Parkinson’s Disease, a quadruple by-pass surgery about 22 years
prior to his death, and dementia. Mrs. Moon stated that G.M. became confused at times and
at other times his mind was clear, and she believed that his medications made him confused.
Mrs. Moon stated that for the three years before G.M. died, he would put food out to feed the
angels. Mrs. Moon believes that the “blessed mother” had cured G.M. of the shaking
symptoms associated with his Parkinson’s Disease, but his doctors insisted that G.M. keep
taking his medications.

Mrs. Moon stated that when G.M. came home from the nursing facility one week
prior to his death, the nursing facility provided her with instructions for his care. She stated
G.M. needed “round the clock” care, and she was not able to provide that for him alone.

Mrs. Moon stated that the nursing facility told her she needed an assistant at home to help her
take care of G.M. and that he needed hospice. Mrs. Moon believes that his caretakers at the
nursing facility knew G.M. was dying, but did not want to tell her.

9, Mrs. Moon testified that on May 17, 2015, she called 911 sometime between
5:00 p.m. and 6:00 p.m. She stated that she was feeding G.M. when he complained of pain
in his side. When he looked up at her, he “had the face of a dead man.” Mrs. Moon stated
that G.M. “passed out on her” and she called 911. Early in her testimony, Mrs. Moon stated
that when she called 911 on May 17, 2015, G.M. was “not breathing well” and could not
communicate with her. She stated G.M. became unconscious prior to her calling 911, and he
never regained consciousness. Mrs. Moon later testified that when she called 911, G.M. was
not breathing at all and had no blood pressure. Mrs. Moon also stated that prior to calling
911 she took G.M.’s pulse, but it was not elevated, and she attempted to take his blood
pressure, but could not obtain a reading. She stated that he became very pale and was
clammy and weak. Mrs. Moon testified that prior to calling 911, G.M. had “already messed
his pants,” but that she was so accustomed to the smell of feces from caring for him that she
did not notice the smell. Mrs. Moon stated she did not tell the 911 operator anything about
G.M.’s mental state because “they knew about” G.M., and she did not need to tell them
anything. Mrs. Moon testified that after she called 911, she called a friend named Jose Paco,
who had been helping her take care of G.M. for the past three years. Mr. Paco had just left
their home that night, and she asked him to return. Mrs. Moon testified that Jose Paco
returned to the home just prior to the paramedics arriving. Mrs. Moon stated that Mr. Paco



was an illegal immigrant who, after G.M.’s death, was involved in a car accident and
deported. Mr. Paco no longer lives in the United States and did not testify at the hearing.

Mrs. Moon repeatedly testified that prior to and when the paramedics arrived on May
17, 2015, G.M. was completely unconscious and never regained his consciousness. She
testified that when the paramedics arrived, G.M. was sitting in a lounge chair in the family
room. She stated the paramedics were “all over” G.M. in the family room and were speaking
to each other, but not to G.M. because G.M. was not conscious. She stated G.M. did not
speak to the paramedics at all. Mrs. Moon also testified that none of the paramedics asked
her any questions or spoke to her during the emergency response. She also testified she
provided a bag of medications to the paramedics and observed them talking to each other and
taking notes. She recalled that the paramedics shook G.M.’s shoulder and called his name,
but she does not recall seeing them put a blood pressure cuff on him, and she does not recall
seeing them perform an EKG on G.M. Mrs. Moon recalled seeing the paramedics bring
equipment into their home, but did not recall them using the equipment. Mrs. Moon testified
she never spoke to respondent Finstuen and did not recall any paramedic asking her
questions. Mrs. Moon testified the paramedics told her they were not going to take G.M. to
the hospital in the ambulance; they were going to put G.M. in Mrs. Moon’s car, and she had
to take him to the hospital. Mrs. Moon testified she was stunned by the paramedic’s
statements and that when they told her this, two paramedics had already picked up G.M.
from the lounge chair and carried him to her car in the garage. She does not recall which
paramedics carried G.M. to the car. She stated she was shocked and stunned. She expected
the paramedics would “revive” G.M. and take him to the hospital. She “did not know what
to do with a dead body” at her home. Mrs. Moon testified she believes that when G.M.
became unconscious prior to her call to 911, he was “already dead.” Mrs. Moon also
testified she never specifically asked the paramedics to take G.M. to the hospital in an
ambulance.

Mrs. Moon testified that Mr. Paco drove the car to TriCity hospital with G.M. in the
passenger seat while she held G.M. Mrs. Moon said Mr. Paco took the fastest route to the
hospital, and when they arrived, Mr. Paco got a wheelchair and picked up G.M. from the car
and placed him in the wheelchair. Mrs. Moon held G.M. in the wheelchair with her arm
around his chest to hold him up and wheeled him into the emergency room herself. She
stated G.M. had feces on him and there was feces in the seat of her car. Mrs. Moon stated
that when G.M. was in the emergency room and “they were taking his name” G.M. threw up
blood. Mrs. Moon repeatedly stated she called 911 sometime between 5:00 p.m. and 6:00
p.m. on May 17, 2015, and that by 10:00 p.m. she was already in the hospital,. and G.M. was
already pronounced dead.

10.  Mrs. Moon testified she was interviewed by an investigator from the state and
spoke with that investigator twice over the telephone. Additionally, Mrs. Moon stated she
was interviewed over the telephone by an individual named Cal Kik. She recalled also
speaking to a person from the fire department. Mrs. Moon stated she did not understand why
the paramedics did not take G.M. to the hospital in an ambulance. She repeatedly asked a
clerk from the fire department this question, but never received an answer. Mrs. Moon also



stated she had never had a problem with the paramedics when they had come to their home
on prior occasions. She also stated G.M. never refused to be transported to the hospital in an
ambulance on any occasion, and he always went to the hospital by ambulance when advised
to do so.

Prior Statements Given by Francisca Moon

11.  Two summaries of telephone interviews of Mrs. Moon taken by Linda Curtis-
Smith, investigator for EMSA, were received in evidence. The first summary was the result
of a telephone interview of Mrs. Moon taken by Linda Curtis-Smith at 10:00 a.m. on August
12,2015. In the interview, Mrs. Moon told Ms. Curtis-Smith that on the morning of May 17,
2015, G.M. had diarrhea and was “not feeling too good.” Mrs. Moon stated that after she
came home from church that day, she was feeding G.M. soup. Mrs. Moon stated she wanted
to know why the paramedics did not take G.M. to the hospital that day. When Ms. Curtis-
Smith told Mrs. Moon that the documents showed that G.M. refused to go in the ambulance
to the hospital that day, Mrs. Moon stated “How could he have? He was not talking at that
point.” Mrs. Moon told Ms. Curtis-Smith that G.M. was completely pale and had been for a
while that day, and he was sweating, damp and clammy. Mrs. Moon stated that G.M.’s heart
rate started at 104, then dropped to 102. Mrs. Moon stated “At the time we did not know that
all his blood was draining into his stomach.” Mrs. Moon told Ms. Curtis-Smith that when
the paramedics were at her house, nobody asked her if G.M. had a “Do not resuscitate” order,
and nobody asked her about G.M.’s mental capacity. The interview summary contained the
following quoted language from Mrs. Moon:

It was the tallest one; the biggest one of them all who told me
they were not going to take him. I did not know what to say. I
couldn’t say anything. [G.M.] was so sick, all his color was
gone, he wasn’t responding to their questions. Why didn’t they
take him? Maybe they could smell him because I didn’t have a
chance to change him. Maybe they wouldn’t take him because
he was dirty?”

In response to Ms. Curtis-Smith’s question of whether G.M. had ever refused
paramedic care or to go to the hospital before this incident, Mrs. Moon stated “No. He
always went with them.” When Ms. Curtis-Smith told Mrs. Moon that G.M. purportedly
argued with the paramedics and refused to get in the ambulance, Mrs. Moon stated “It is not
true because he was not talking anymore.”

12.  Ms. Curtis-Smith interviewed Mrs. Moon by telephone a second time at 2:30
p.m. on November 25, 2015. The interview summary shows the following quote from Mrs.
Moon:

The paramedics were talking to each other, but not to [G.M.].
[G.M.] was not talking. I wouldn’t swear to him being
conscious. His eyes kept closing; he was pale, sweaty and had



this look on his face. I can’t describe it. You know I was
certified nurse assistant for close to 40 years. I was very good at
taking vitals. His blood pressure was okay, but his pulse was
really high, first was 104 then 102.

Ms. Curtis-Smith wrote in the interview summary, “When asked, Mrs. Moon said
[G.M.] did walk with the paramedic’s help to the car. It would have been through the
laundry room, down three steps to where the car was parked.” Ms. Curtis-Smith further
wrote “When told the paramedics said [G.M.] argued and insisted he did not want to go to
[sic] hospital, Mrs. Moon responded “What!?” “That is shocking” “He wasn’t even talking.
And if the paramedics had told me [G.M.] was refusing, I would have told [G.M.], “No
honey, you have to go in the ambulance. And he would have said okay.” “No one told me
[G.M.] said no.” Ms. Curtis-Smith also wrote in the interview summary, “Mrs. Moon
vacillated between he was clean to wondering if the paramedics did not take him because he
smelled.”

13. A third statement was given by Mrs. Moon to private investigator Cal Kik on
January 16, 2017. In that statement, Mrs. Moon reiterated the same information from her
testimony at this hearing with some notable differences. Specifically, in her statement to Cal
Kik, Mrs. Moon stated she drove [G.M.] to the hospital on the evening of May 17, 2015,
despite the fact that she did not have a driver’s license. Mrs. Moon stated that Jose Gamboa
was in the car with her and was holding [G.M.] while Mrs. Moon drove them to the hospital.
Mrs. Moon told Cal Kik that she drove the car and did not worry about not having a license
that day because it was an emergency.

Testimony of Susan Lynn Williamson

14.  Susan Williamson is a registered nurse who has worked in the emergency
room of TriCity hospital since 2002. She has been a registered nurse licensed in Illinois
since 1991, and she received her California license as a registered nurse in 1993. Ms.
Williamson was working in the emergency room of TriCity hospital on the evening of May
17,2015, when patient [G.M.] entered the emergency room. On that evening, Ms.
Williamson was stationed at the triage area of the emergency room about 15 feet from the
main doorway entrance. Ms. Williams testified that G.M. came into the emergency room at
11:21 p.m., a time that is also indicated on the documents from the TriCity records. Ms.
Williams stated G.M. was wheeled into the emergency room in a wheelchair pushed by his
wife while his wife also had her arm around G.M. Ms. Williamson observed that G.M. was
lethargic, barely responsive, and he appeared to be rapidly losing consciousness. Ms.
Williamson stated G.M. started gasping for breath, and she placed a pulse oximeter on him to
obtain a reading of his oxygen saturation, which was critically low at 72 percent. She stated
that normal oxygen saturation is 90 percent or more. She observed that he was wet and had
been sweating.

After obtaining his oxygen saturation, Ms. Williamson placed an oxygen mask on
G.M. because of his critically low oxygen saturation. However, she had to remove the mask



because after she placed it on him G.M. began vomiting profusely. Ms. Williamson
described the vomit as a red-brown liquid indicative of bleeding in the gastrointestinal tract.
Ms. Williamson testified that while she was taking his vital signs, G.M. began vomiting and
having diarrhea. Ms. Williamson stated she evaluated G.M. for about 10 minutes and, after
that, she and others “called a code” for G.M. Ms. Williamson explained that “calling a code”
is the term used to call the full team to respond to a patient who is in full cardiac arrest or is
about to go into cardiac arrest. To respiratory therapists and one emergency room physician
responded to the code to treat G.M.

Ms. Williamson stated G.M. was moved into the “code room,” which is a room in the
emergency room where most cardio-pulmonary resuscitation (CPR) is conducted. Ms.
Williamson testified the resuscitation records from the hospital show that G.M. arrived in the
code room at 11:30 p.m. Ms. Williamson stated the code team was not able to revive G.M.,,
and he died in the code room.

Testimony of Bruce E. Haynes, M.D.

15.  Dr. Bruce E. Haynes retired from his position as Medical Director of the San
Diego County Emergency Medical Service (EMS) on November 5, 2016, after 10 years of
service. Prior to his position with San Diego County EMS, Dr. Haynes was the Medical
Director Emergency Medical Service (EMS) for Orange County for 15 years, and he was the
Director of EMS for the State of California for about five years. Dr. Haynes is board
certified in Emergency Medicine. Dr. Haynes attended medical school at Creighton
University in Nebraska. He was trained in Emergency Medicine at Harbor UCLA Medical
Center in Los Angeles and was on the faculty there after his graduation. During his career
Dr. Haynes practiced Emergency Medicine at Harbor UCLA Medical Center, Kaiser
Hospital in San Diego, and at several hospitals in Los Angeles.

16.  Dr. Haynes testified that his duties as the Medical Director of SDCEMS
included reviewing and revising guidelines for EMS professionals to ensure consistency with
current medical literature, as well as training and utilization of EMS for disaster response and
other emergencies. As part of his work as the Medical Director of San Diego County EMS,
Dr. Haynes reviewed and wrote the protocols implemented by EMS professionals for patient
care, including protocols numbered S-412 and S-415 at issue in this matter.

17.  Dr. Haynes testified he first became aware of the May 17, 2015, emergency
response to G.M.’s home when the staff at San Diego County EMS brought it to his
attention. He stated he had never met Mrs. Moon and did not recall ever meeting any of the
respondents prior to the hearing. Dr. Haynes stated he reviewed the ePCR related to the May
17, 2015, emergency response; the MICN run sheet from TriCity Medical Center, which is a
record of the paramedic call for the case; the emergency department record of care for G.M.;
and notes from a third party’s discussion with the Oceanside nurse coordinator. Dr. Haynes
stated that all of the information he obtained on this matter came from these documents, and
stated “Our staff talked to people to determine what happened and then that staff talked to me
about it.”
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Dr. Haynes stated he made a decision to make a complaint to EMSA for the state of
California for each of the four respondents based solely on the documents he reviewed in this
case. Dr. Haynes concluded that the paramedic’s treatment of G.M. was a “significant
incident.” Dr. Haynes stated that the documents led him to the conclusion that it was a
“significant incident” because G.M. was an elderly patient with abdominal tenderness and
“was at a high risk of severe illness.” He further stated that “the story painted by the
doctors” in the hospital was that G.M. was severely ill when he presented at the hospital, but
the information on the ePCR regarding his vital signs when evaluated by the paramedics was
inconsistent with such severe illness. Dr. Haynes stated the ePCR “sets off alarm bells.”
However, when pressed on cross examination, Dr. Haynes admitted he had no reason to
believe that the vital signs and information reported on the ePCR were inaccurate, and the
vital signs of a patient could change dramatically in a very short period of time. Dr. Haynes
also admitted there was no information on the ePCR to indicate that G.M.’s condition was
high risk in any way.

Dr. Haynes also testified he did not believe G.M. was competent to sign the AMA
document on the ePCR because he believes that G.M. was incapacitated when the
paramedics evaluated him based on “information he received.” Dr. Haynes stated that when
he reviewed the ePCR he did not recognize or appreciate that there was a signature on the
AMA release that purported to be that of G.M., but he still believes that G.M. was not
capable of giving a signature at that time. Dr. Haynes further stated the basis for his belief
G.M. was not capable of signing the AMA release was the fact that paramedics were only at
his home for a total of 14 minutes, which he believes to be an inappropriate amount of time
spent at G.M.’s home without transporting him to the hospital. However, Dr. Haynes
admitted that there was nothing in the ePCR or other documents to indicate that G.M. was
not capable of providing his signature on the AMA release. Dr. Haynes further admitted he
had no reason to believe that anyone other than G.M. signed the AMA release on the ePCR.
However, Dr. Haynes continued to assert that he did not believe that G.M. was capable of
signing the AMA release at that time based on “information he received.” Dr. Haynes stated
he was also aware that G.M. had dementia, but the dementia may not have rendered G.M.
incapable of making decisions regarding his healthcare. Such incapacity would depend on
the level of dementia, which generally can be determined by the paramedics asking questions
of the patient. Dr. Haynes stated if G.M. was not capable of answering questions or was
non-responsive, then G.M. was incompetent to make a decision regarding his healthcare.

Dr. Haynes testified that another “alarm bell” set off for him on his review of
documents was that G.M.’s medical history on the ePCR was lacking and did not provide
any information regarding G.M.’s dementia or Parkinson’s Disease diagnoses. However, Dr.
Haynes admitted that paramedics do not have access to a patient’s medical history when they
answer an emergency call and only have information provided to them by the patient or the
patient’s family.

Dr. Haynes said he believed that Mrs. Moon asked the paramedics to take G.M. to the

hospital in an ambulance on May 17, 2015, but the paramedics refused to do so. When
questioned on the basis of this belief, Dr. Haynes stated, “We were told based on
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conversations with the base hospital nurse on duty” that Mrs. Moon wanted the paramedics
to transport G.M. to the hospital in an ambulance, but the paramedics did not want to do it.
Dr. Haynes admitted he “has an understanding from someone else” that Mrs. Moon believed
the paramedics would transfer G.M. to the hospital by ambulance, but the paramedics then
refused to do so. Dr. Haynes testified he spoke to the hospital nurse at TriCity Medical
Center “to confirm what they talked to Mrs. Moon about” but admitted he never spoke to
Mrs. Moon or anyone at the OFD directly as part of his investigation.

18.  Dr. Haynes testified he believed each of the four respondents in this matter
violated the San Diego County EMS protocol S-412 and S-415 in their care for G.M. on May
17,2015. With regard to protocol S-415, which dictates when paramedics are required to
contact base hospital for an emergency call, Dr. Haynes stated S-415, subdivision (IV)(B)(3)
required respondents to contact base hospital on May 17, 2015, regarding their treatment of
G.M. Specifically, that subdivision states that the base hospital must be contacted for “any
emergency patient assessment involving abnormal vital signs, or an altered level of
consciousness.” However, as previously noted Dr. Haynes admitted he had no information
to conclude that the normal vital signs as recorded on the ePCR were incorrect, and the only
information he had regarding G.M,’s level of consciousness was based on indirect
information he received from his staff and others. Dr. Haynes stated he believes that the
respondents purposely did not contact base hospital for G.M. and “had some reason why they
did not contact base hospital,” but “we may never know what that reason was.” Dr. Haynes
postulated the reason may have been that G.M. was covered in diarthea or vomit and had an
odor, and respondents did not want to get the ambulance dirty, or that the respondents were
busy that day. Dr. Haynes admitted he had no information regarding how busy the
respondents were that day and did not have any information regarding whether G.M. was
covered in vomit or diarrhea. Dr. Haynes stated, “I am not sure I knew what the reason was
that they did not call base hospital, I just knew that it broke protocol with a very ill patient.”

With regard to S-412, which dictates that all emergency patients will be offered
treatment and/or transportation following a complete assessment unless they meet the
qualifications to refuse such treatment or transport against medical advice (AMA), Dr.
Haynes testified he believes all four of the respondents violated S-412 for refusing to
transport G.M. to the hospital on May 17, 2015, and for failing to contact the base hospital
regarding G.M. Dr. Haynes testified he does not believe G.M. signed the AMA release
because he does not believe that G.M. was sufficiently capable of doing so based on
“information he received.”

19.  Dr. Haynes is a member of the Pre-Hospital Audit Committee (PAC), which is
a panel that reviews treatment by pre-hospital personnel and makes recommendations for
quality improvement. Dr. Haynes admitted during his testimony that he spoke to Dr. Ryan
Smith, an Emergency Medicine physician at TriCity Medical Center and chairman of PAC,
about the May 17, 2015, emergency response to G.M.’s home. Dr. Haynes admitted he has
had tensions and disagreements with the OFD in the past regarding the use of a helicopter.
Dr. Haynes admitted he told Dr. Smith he wanted to get the attention of the OFD.
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RESPONDENT’S EVIDENCE

Testimony of Mark Finstuen

20.  Mark Finstuen is 51 years old and a Fire Captain at the OFD. Mr. Finstuen
was hired by OFD on November 10, 1988, as a firefighter paramedic. Thereafter, he was
promoted to first-class firefighter paramedic and was promoted to fire engineer in 1999. In
November 2005 he was promoted to the position of Fire Captain and has held that position
for the past 10 years. During his 28 year history with OFD Mr. Finstuen has never been
disciplined by his employer and has never received any reprimands for his job performance.
During his career with OFD, Mr. Finstuen has responded to approximately 15, 000
emergency calls, about 80 percent of which involve medical care to a patient. Mr. Finstuen’s
responsibilities as a Fire Captain with regard to an emergency response involving medical
aid to a patient include taking a supervisory role to ensure safety of personnel, patients, and
family members, and to ensure that OFD policies and procedures are followed. ‘Mr. Finstuen
works at Fire Station 5 of OFD and has a regular crew with which he works on emergency
calls. In 2015, and on May 17, 2015, Mr. Finstuen worked with Fire Engineer Schrader and
respondent Duhamell on Fire Engine 2115. On May 17, 2015, Fire Engineer Schrader drove
fire engine 2115, while Mr. Finstuen rode in the passenger seat of the fire engine and
respondent Duhamell rode in the rear of the vehicle over the cab.

21.  Mr. Finstuen testified that on May 17, 2015, the emergency call regarding
G.M. came into Fire Station 5 at 10:36 p.m. Mr. Finstuen and his crew on Fire Engine 2115
arrived at G.M.’s home at 10:43 p.m. Mr. Finstuen stated that Fire Engine 2115 was not the
only unit to respond to the emergency call, but it was the first unit to arrive. Ambulance unit
2196 from Fire Station 6 arrived at the G.M.’s home at 10:46 p.m. Ambulance unit 2196
comprised respondent Kessler and respondent Valentine. Mr. Finstuen stated that because
Fire Engine 2115 arrived on scene first, respondent Duhamell was the primary paramedic
responsible for assessing G.M. While respondent Duhamell was assessing G.M., respondent
Finstuen was documenting the information gathered about G.M. on an iPad to populate the
ePCR document, which is a typical function Mr. Finstuen performs during emergency calls.

Mr. Finstuen stated that when receiving an emergency call for medical aid from the
911 system, he typically receives some information regarding the patient’s condition from
the 911 operator, which is displayed on a mobile computer terminal (MCT) in the Fire
Engine. In the case of G.M,, the only information on the MCT was that G.M. was a “sick
person.” He stated that while the information on the MCT may be helpful, paramedics prefer
to rely on information they gather at the scene through their own observations.

22. M. Finstuen, respondent Duhamell, and engineer Schrader were greeted by
Mrs. Moon at the front door of her and G.M’s home. Mrs. Moon brought Mr. Finstuen and
his crew to G.M., who was sitting about 15 feet from the front door in an overstuffed, lounge
chair. Mr. Fi